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Mutual, Open and Current Accounts, Book 

Accounts, Accounts Stated, and 

the Statute of Limitations 

ARUViKw of the cases in California, numerous as they are, 
involving actions to recover upon accounts leaves the lawyer 
in somewhat of a puzzle. Difficult as it seems to be to take 
a particular set of facts and advise a client what kind of an ac- 
count, if any, has resulted therefrom, it is even more difficult to 
determine when the cause of action accured and when the statute 
of limitations began to run. 

Subdivision 2 of section 337 of our Code of Civil Procedure 1 
specifically recognizes three different forms of accounts, to-wit : 
1. A "mutual, open and current account," 2. A "book account" 
(this was formerly spoken of as an "open book account," the word 
"open" being eliminated in the 1917 amendment to section 337, 
Code of Civil Procedure 2 ) ; 3. An "account stated." Some de- 
cisions 3 also speak of a "simple" or "ordinary" account, which may 
be a fourth kind. All of these are, of course, to be distinguished 
from the old common-law action of account 4 and from the suit 
for an accounting. 5 

The early case of Norton v. Larco sets forth the requisites of 
a mutual, open and current account as follows : 

". . . it must appear, first, that the account between the 
parties consisted of reciprocal demands; second, that the same 
was open, as contradistinguished from an account stated; and 
third, that it consisted of different items of different dates, or 
in other words that it was a current account. Mutual accounts 



1 Sec. 337. "Actions commenced within four years. Within four years : 
2. An action to recover (1) upon a book account whether consisting of one 
or more entries ; (2) upon an account stated ; (3) a balance due upon a 
mutual, open and current account ; provided, however, that where an account 
stated is based upon an account of one item, the time shall begin to run from 
the date of said item, and where an account stated is based upon an account 
of more than one item, the time shall begin to run from the date of the last 
item." (Amendment approved Mav 10, 1917; Stats. 1917, p. 299.) 

2 Cal. Stats. 1917, p. 299. 

"Merchants Collection Agency v. Levi (1917) 32 Cal. App. 595, 163 Pac. 
870; 5 California Law Review, 350; Furlow Pressed Brick Co. v. Balboa 
Land & Water Co. et al. (Aug. 29, 1921) 62 Cal. Dec. 90, 200 Pac. 625. Re- 
hearing denied Sept. 26, 1921. 

* Pico v. Columbet (1859) 12 Cal. 414. 

5 Pomeroy's Equity Jurisprudence, 4th ed., vol. V, §2353 et seq. 

« (1866) 30 Cal. 126. 
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are made up of matters of set-off. There must be a mutual 
credit founded on a subsisting debt on the other side or an 
express or an implied agreement for a set-off of mutual debts. 
A natural equity arises when there are mutual credits between 
the parties or where there is an existing debt on one side which 
constitutes a credit on the other or where there is an express 
or implied understanding that mutual debts shall be a satisfac- 
tion or set-off pro tanto between the parties." 
To render the account mutual there must be demands on each 
side capable of being set off against each other. Payments alone 
on one side are not sufficient, even though such payments are made 
in a form other than money. 7 

A mutual account is not required to be in any particular form, 
either oral or written, 8 and may be kept by one party only; 9 the 
parties must, however, have dealt with each other in the same re- 
lation. 10 Recent litigation shows that the question whether a par- 
ticular account is a mutual, open and current account or not is 
still bothersome. 11 

A book account is spoken of as follows in Wright v. Loaiza: 12 
"A detailed statement, kept in a book, in the nature of debit 

and credit, arising out of contract or some fiduciary relation. 

(1 Corpus Juris, 597.) A necessary element is that the book 

shall show against whom and in whose favor the charges are 

made. (1 Corpus Juris, 598.)" 

In Preston v. Dunn 13 it is said : 

"The finding that the amount of the balance claimed by 

plaintiff is due 'upon an open book account' amounts to nothing 

more than a finding that the vendor of the goods kept a book 



'Weatherwax v. Cosumnes Valley Mill Co. (1861) 17 Cal. 345; Fraylor 
v. Sonora Mining Co. (1861) 17 Cal. 594; Norton v. Larco, supra, n. 6: 
Rocca v. Klein (1888) 74 Cal. 526, 16 Pac. 323; Santa Rosa National Bank v. 
Barnett (1899) 125 Cal. 407, 58 Pac. 85; Culver v. Newhart (1912) 18 Cal. 
App. 614, 123 Pac. 975; Carter v. Canty (1919) 181 Cal. 749, 186 Pac. 346. 
These cases and Copriviza v. Rilovich (1906) 4 Cal. App. 26, 86 Pac. 398, 
show that the distinction between a payment and a set-off for the purpose of 
this rule often becomes a mere nicety. 

8 Millet v. Bradbury (1895) 109 Cal. 170, 41 Pac. 865; Carter v. Canty, 
supra, n. 7. 

9 Millet v. Bradbury, supra, n. 8 ; Carter v. Canty, supra, n. 7. 

19 Millet v. Bradbury, supra, n. 8; Flynn v. Seale (1906) 2 Cal. App. 665, 
84 Pac. 263; Estate of Sullenberger (1887) 72 Cal. 549, 14 Pac. 513. 

"Carter v. Canty, supra, n. 7; O'Neil v. O'Neil (Feb. 4, 1920) 31 Cal. 
App. Dec. 379, 188 Pac. 603; Dyer v. Minturn (April 5, 1920) 31 Cal. App. 
Dec. 977; 189 Pac. 1046; Sugar Loaf Orange Growers Assn. v. Skewes 
(May 13, 1920) 32 Cal. App. Dec. 220, 190 Pac. 1076; Murrill v. Van Fleet 
(Dec. 20, 1920) 34 Cal. App. Dec. 10, 195 Pac. 432. 

12 (1918) 177 Cal. 605, 171 Pac. 311. 

13 (1917) 33 Cal. App. 747, 166 Pac. 603. 
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of account in which it made its charges against the defend- 
ant ..." 

Such an account need not result necessarily from an express agree- 
ment of the parties that it shall be a book account, 14 and it may 
consist of one or more entries. 15 

Section 337, Code of Civil Procedure, formerly spoke of an 
"open book account," but the word "open" was left out in the 1917 
amendment. 16 The tenor of some of the cases was to the effect 
that an open account was one which was unsettled and left to 
future adjustment, as distinguished from an account stated, where 
the amount owing has been arrived at. 17 Another line of cases 
seemed to hold that for a book account to be open, the debtor must 
have made some payments thereon. 18 Although the 1917 amend- 
ment has now been in effect almost five years, no case has dis- 
cussed the fact that the statute now speaks of a "book account" 
and not of an "open book account," and curiously enough, in one 
of the most recent cases, 19 decided by the Supreme Court in bank, 
in which that amendment is reviewed, the term "open book ac- 
count" is continually used. The plain implication from that amend- 
ment is, however, that a book account need not be open or unset- 
tled (so long as it has not been superseded by an account stated 
or some formal agreement), and that it does not require pay- 
ments to have been made by the debtor. It may therefore be said 
that the only requisite for a book account now is that the creditor 
keep a book in which the items are entered regularly, together 
with the name of the debtor. 

An account stated is frequently defined as "an agreed balance 
of accounts; an account which has been examined and accepted 



14 Mercantile Trust Co. v. Doe (1914) 26 Cal. App. 246, 146 Pac. 692, 3 
California Law Review, 317; George Rice and Sons v. Cowan (Feb. 20, 
1920) 31 Cal. App. Dec. 557, 189 Pac. 132. 

15 Mercantile Trust Co. v. Doe, supra, n. 14. This is also impliedly rec- 
ognized in subd. 2, §337, Code Civ. Proc, as it now reads. 

16 Supra, n. 2. 

"National Lumber Co. v. Tejunga Valley Rock Co. (1913) 22 Cal. App. 
726, 135 Pac. 508, 2 California Law Review, 50; Norton v. Larco, supra, 
n. 7; Mercantile Trust Co. v. Doe, supra, n. 14; Furlow Pressed Brick Co. 
v. Balboa Land & Water Co., supra, n. 3. 

18 Merchants Collection Agency v. Levi, supra, n. 3. See also the dis- 
senting opinion of Richards, J. pro tern, in Wright v. Loaiza, supra, n. 12. 

19 Furlow Pressed Brick Co. v. Balboa Land & Water Co. et al., supra, 
n. 3. 
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by the parties." 20 The definition given in Coffee v. Williams 21 to 
the effect that it is "... a document, a writing, which exhibits the 
state of account between parties and the balance owing from one 
to another; and when assented to, either expressly or impliedly, it 
becomes a new contract," which has been quoted with approval in 
some later cases, 22 is inconsistent as requiring an account stated to 
be in writing. Converse v. Scott 23 holds directly that neither an 
account stated nor the items upon which it is based need be in 
writing, and in the recent case of Bennett v. Potter 24 the Supreme 
Court, noting the apparent conflict of authority, said that inasmuch 
as Converse v. Scott had not been overruled they would "assume" 
it to be true. It is unfortunate that the court did not see fit to 
affirm it unequivocally and thus remove all doubt. None of the 
cases which define an account stated as a writing involved the 
question whether a writing was necessary, and long before Coffee 
v. Williams it had definitely been decided by Auzerais v. Naglee 26 
and other decisions 26 that an account stated could be shown by 
proof of an oral agreement. These authorities were overlooked in 
Bennett v. Potter. There is one instance, however, in which an 
account stated is required to be in writing and signed by the party 
to be charged, and that is where the items upon which it is based 
are barred by the statute of limitations at the time the account is 
stated; 27 this rule results necessarily from the provisions of sec- 
tion 360, Code of Civil Procedure. 28 

An account stated may consist of one item and it is not neces- 
sary that there be cross-demands. 29 It must, however, be founded 



20 Green v. Thornton (1892) 96 Cal. 67, 30 Pac. 965; Baird v. Crank 
(1893) 98 Cal. 293, 33 Pac. 63; Union Lumber Co. v. J. W. Schouten & Co. 
(1914) 25 Cal. App. 80, 142 Pac. 910; Merchants National Bank v. Car- 
michael (1918) 178 Cal. 446, 173 Pac. 999. 

2i (1894) 103 Cal. 550, 37 Pac. 504. 

22 Gardner v. Watson (1915) 170 Cal. 574, 150 Pac. 994; Merchants Na- 
tional Bank v. Carmichael, supra, n. 20. 

2 * (1902) 137 Cal. 239, 70 Pac. 13. 

2 * (1919) 180 Cal. 736, 183 Pac. 156, 5 California Law Review, 68. 

2 ' (1887) 74 Cal. 60, 15 Pac. 3/1. 

2 <»Kahn v. Edwards (1888) 75 Cal. 192, 16 Pac. 779; Baird v. Crank, 
supra, n. 20; National Lumber Co. v. Tejunga Valley Rock Co., supra, n. 17. 

27 Auzerais v. Naglee, supra, n. 25; Kahn v. Edwards, supra, n. 26; Baird 
v. Crank, supra, n. 20. 

28 Sec. 360. "Acknowledgment or new promise must be in writing. No 
acknowledgment or promise is sufficient evidence of a new or continuing 
contract, by which to take the case out of the operation of this title, unless 
the same is contained in some writing, signed by the party to be charged 
thereby." 

29 Baird v. Crank, supra, n. 20 ; Gardner v. Watson, supra, n. 22 ; Merchants 
National Bank v. Carmichael, supra, n. 20. 
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on a pre-existing indebtedness. 80 An account becomes stated only 
by assent of the parties, which may be either express or implied, 
as where the debtor is sent a statement of the account and does 
not object within a reasonable time. 31 

As above stated, some cases speak of a "simple" or "ordinary" 
account, 32 but it has apparently never been defined. It may be 
that such an account is one in which there are not cross-demands 
on each side so as to constitute it mutual, and which has not been 
preserved by the creditor in a book so as to constitute it a book 
account; one which rests in parol or perhaps in written memo- 
randa other than a book. 

It would seem that courts should adopt a liberal attitude in 
actions to recover on accounts and disregard a technical plea that 
plaintiff's cause of action is based on a wrong form of account, 
where defendant has no defense to the merits. 33 The careful 
pleader will also take advantage of the liberal rules of pleading and 
bring his complaint in several causes of action, each based on a 
different kind of account. 

The four-year statute of limitations is now applicable alike to 
mutual, open and current accounts, book accounts, and accounts 
stated, 34 leaving the two-year provision applicable only to simple 
accounts not based upon a written contract. 35 The period of time 
in which actions on these accounts outlaw has gradually been 
lengthened, as formerly oral accounts and book accounts stated 
as well as simple accounts, were barred in two years. In 1907 
book accounts were placed within the four-year section, 36 and in 
1917 accounts stated were added thereto. 37 



30 National Cycle Manufacturing Co. v. San Diego Cycle Co. (1902) 135 
Cal. 335, 67 Pac. 280; Stimson Mill Co. v. Hughes Manufacturing Co. (1908) 
8 Cal. App. 559, 97 Pac. 322; Gallwey v. Castelhun (1917) 35 Cal. App. 589, 
170 Pac. 657; Duerr v. Sloan (1919) 40 Cal. App. 653, 181 Pac. 407; Bennett 
v. Potter, supra, n. 24. 

But an account stated cannot ordinarily become the substitute for an ex- 
press contract to pay money, such as a promissory note or a bond. Bennett 
v. Potter, supra, n. 24; Crane v. Stansbury (1916) 173 Cal. 631, 161 Pac. 7. 

31 Terry v. Sickles (1859) 17 Cal. 427; Hendv v. March (1888) 75 Cal. 
566, 17 Pac. 702; Atkinson v. Golden Gate Tile Co. (1913) 21 Cal. App. 168; 
Duerr v. Sloan, supra, n. 30; Crane v. Stansbury, supra, n. 30. 

32 Supra, n. 3. 

33 Culver v. Newhart, supra, n. 7. 

34 Supra, n. 1. 

35 Merchants Collection Agency v. Levi, supra, n. 3 ; Furlow Pressed 
Brick Co. v. Balboa Land & Water Co., supra, n. 3. 

36 Cal. Stats. 1907, p. 599. 

37 Supra, n. 2. Until this change, a book account, which was not barred 
for four years, if subsequently turned into an oral account stated, was barred 
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There is much uncertainty, however, as to the time of accrual 
of the cause of action, except in an action to recover upon a 
mutual, open and current account, as to which section 344 of the 
Code of Civil Procedure specifically provides that the "cause of 
action is deemed to have accrued from the time of the last item 
proved in the account on either side." Both sections 344 and 337 
of the Code of Civil Procedure refer to an action to recover "a 
balance due upon a mutual, open and current account," the "bal- 
ance due" undoubtedly meaning the amount owing to one side 
after crediting the other side with the set-offs and demands due 
it. 38 Prior to its amendment in 1917 the statute was also held 
applicable only to actions brought to recover a "balance due" on 
an open book account, and, as the term "balance due" implied that 
the debtor had made at least one payment on account, this had 
the effect of leaving book accounts on which no payment had been 
made still within the two-year statute of limitations. 39 Fortunately, 
section 337, Code of Civil Procedure, no longer contains the phrase 
"balance due" except with respect to mutual, open and current 
accounts (where it is obviously unnecessary), and so the four- 
year provision now applies to all book accounts. No case has 
called attention to this change. 

When does the statute of limitations begin to run on a book 
account? The tenor of the early cases is to the effect that all 
items of the account not within two years (it would be four years 
now) prior to the date of commencement of the action are barred; 
that, in other words, the statute begins to run as to each item 
from its date. 40 More recent cases, however, seem to reach a 
different conclusion. In Mayberry v. Cook 41 it is said (p. 590) : 

"2. It is also contended that plaintiff's claim is barred by 
the statute of limitations. The last item in the account ren- 
dered by defendants is dated September 7, 1893, and this action 
was commenced September 3, 1895. The account could not 
have been stated earlier than September 7, and therefore could 
not be barred. But if it were treated as an open account, the 



in two years, which might very, easily be sooner than it would have been 
originally barred. This was the situation, in fact, in National Lumber Co. 
v. Tejunga Valley Rock Co., supra, n. 17, and the amendment placing such 
accounts stated within the four-year statute of limitations was highly de- 
sirable. 

38 Millet v. Bradbury, supra, n. 8. 

39 Merchants Collection Agency v. Levi, supra, n. 3. 

40 Adams v. Patterson ( 1868) 35 Cal. 122 ; Weatherwax v. Cosumnes 
Valley Mill Co., supra, n. 7; Fraylor v. Sonora Mining Co., supra, n. 7. 

« (1898) 121 Cal. 588, 54 Pac. 95. 
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evidence does not show that the last item charged against de- 
fendant became a charge before September 7." 
From an examination of the facts it would appear that by an 
"open account" the court here had reference to an open book 
account, and the plain implication is that the statute begins to run 
only from the date of the last item. Then in People v. California 
Safe Deposit and Trust Co. 42 the court made no objection to ap- 
pellant's contention that in an action to recover upon a book ac- 
count the statute does not begin to run until the date of the last 
entry, but affirmed the case on another ground. In Wright v. 
Allen 43 the point is directly decided : 

"The cause of action pleaded was as upon an open book 
account, under which the limitation of four years . . . would 
apply from the date of the last item charged. (Code of Civil 
Procedure, sections 337. 344)." 
It is curious to note that the court here refers to section 344, 
which, however, does not apply to book accounts. The latest ex- 
pression on the subject is found in Furlow Pressed Brick Co. v. 
Balboa Land & Water Co. 44 This was an action brought in May, 
1918, upon an open book account for goods sold and delivered; 
the last delivery of goods was in April, 1913, and several pay- 
ments had been entered in the account, the last one being dated 
August 13, 1914. In denying the defendant's plea of the statute 
of limitations as a bar, the court says: 

"The rule has long been settled in this state with reference 
to 'a mutual, open and current account' mentioned in subdi- 
vision 2, section 337, Code of Civil Procedure, that the statute 
runs from the date of the last item shown in the account. 
Carter v. Canty, 181 Cal. 749, 186 Pac. 346. The evident pur- 
pose of the amendment, subdivision 2, section 337, Code of 
Civil Procedure, was to put an open book account upon the 
same basis. Such an account is differentiated from an open, 
mutual and current account solely by the fact that to consti- 
tute an open, mutual, and current account it was necessary 
that items other than cash appear as credits upon the account, 
whereas, in an open book account cash payments alone are 
sufficient to characterize the account as an 'open book account.' 
If we apply the rule so well established as to 'a mutual, open, 
and current account,' it would follow that the four-year period 
of limitations runs from the date of the last payment, in this 
case August 13, 1914. In most of the states a partial pay- 



42 (1919) 41 Cal. App. 727, 183 Pac. 289. 

43 (1919) 42 Cal. App. 7, 183 Pac. 261. 

44 Supra, n. 3. 
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ment upon an account tolls the statute. The rule is otherwise 
in this state, because of section 360, Code of Civil Procedure, 
requiring a written acknowledgment, but it is a reasonable con- 
struction of the legislation fixing a different period of limita- 
tion upon an 'open book account' from an ordinary account to 
hold that the payment made and entered upon the open book 
account tolls the statute. It follows that the statute of limita- 
tions began to run on this account on August 13, 1914, and 
that the amended complaint filed May 15, 1918, was within the 
four years." 
It would seem that this case upholds the rule that the action is not 
barred until four years from the last item, which was here the 
cash payment dated August 13, 1914. From this point of view 
the court's discussion to the effect that the payment "tolled" the 
statute is somewhat confusing. If the statute did not begin to 
run until the date of the last payment, there was no necessity of 
finding that it had been tolled. 

The law as to the time of accrual of a cause of action on a 
book account is still, therefore, somewhat unsettled. It is sub- 
mitted that the rule announced by the more recent cases, to the 
effect that none of the items are barred unless all are, is the most 
reasonable and practical one. Where the parties deal with each 
other over a long period of time it is burdensome to both creditor 
and debtor to have collection enforced as to each item four years 
from its date. The proper time for the period to start running 
within which the creditor must take steps to prevent his claim 
from being outlawed is when the parties cease dealing with each 
other and the last item has been entered. No reason is apparent 
why the rule which has always been in force as to mutual, open 
and current accounts (section 344, Code of Civil Procedure) 
should not be applicable to book accounts. To remove all doubt, 
section 337, Code of Civil Procedure, should be amended to pro- 
vide specifically that in an action to recover upon a book account 
the time shall begin to run from the date of the last entry. 

An account stated is regarded as in the nature of a new con- 
tract into which the items composing it are merged, and any 
cause of action thereafter is based on the account stated and not 
on its items. 45 It follows as of course from this and always has 
been well settled that the time begins to run from the date the 



45 Coffee v. Williams, supra, n. 21 ; Auzerais v. Naglee, supra, n. 25 ; 
Kahn v. Edwards, supra, n. 26; Baird v. Crank, supra, n. 20; Hendy v. 
March, supra, n. 31 ; Gardner v. Watson, supra, n. 22. 
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account is stated and the dates of the various items composing the 
account are unimportant. 46 In other words, the effect of an ac- 
count stated has always been to give the creditor a new statutory 
period within which to collect his debt. In view of this it is dif- 
ficult to understand the following provision of section 337, Code 
of Civil Procedure, which was inserted therein in 1917 in the 
same amendment which lengthened the statute of limitations on 
accounts stated from two years to four years: 47 

". . . provided, however, that where an account stated is 
based upon an account of one item, the time shall begin to run 
from the date of said item, and where an account stated is 
based upon an account of more than one item, the time shall 
begin to run from the date of the last item." 
An account becomes stated either at a date later than the last item 
on which it is based, or at the same time as the last item, and 
obviously cannot become stated prior to the date of the last item. 48 
The legislature could hardly have intended to abrogate the well- 
settled rule that the time begins to run from the date of the state- 
ment of the account. This provision, if interpreted literally, 
would mean that the statute of limitations begins to run on an 
account stated before there is an account stated, and it is sub- 
mitted that it should be eliminated from the statute. No case 
has commented on the provision in the five years during which it 
has been in force. 

Neither is it clear what the rule is in California as to the time 
of accrual of a cause of action in a suit to recover upon a "simple" 
or "ordinary" account. The early decisions, 49 holding that, in the 
case of all accounts not based upon a written contract, except mu- 
tual, open and current accounts, each item is barred two years from 
its date, would appear to be applicable here. It is questionable 
whether the liberal doctrine that the statute begins to run only 
from the date of the last item should be extended to this form of 
account. If the parties do not contemplate dealing with each 
other over a considerable period of time without settling up, and 
the business is not of sufficient importance to warrant the keeping 
of books, and the account is not mutual, the rule that each item 



46 Auzerais v. Naglee, supra, n. 25; Mavbcrry v. Cook, supra, n. 41; 
Visher v. Wilbur (1907) 5 Cal. App. 562, 90 Pac. 1065, 91 Pac. 412: Na- 
tional Lumber Co. v. Tejunga Valley Rock Co., supra, n. 17; Craig v. Lee 
(1918) 36 Cal. App. 335, 171 Pac. 1089. 

47 Supra, n. 2. 

4S Mayberry v. Cook, supra, n. 41. 
49 Supra, n. 40. 
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is barred two years from its date, like any ordinary oral contract, 50 

will cause neither debtor nor creditor a particular hardship. 
In conclusion there is here submitted a proposed amendment 

to section 337, Code of Civil Procedure, which will serve to 

clearify the uncertainties pointed out above: 

Section 337: Actions commenced within four years. 
Within four years. 1 : An action upon any contract, obligation 
or liability founded upon an instrument in writing. 2 : An 
action to recover (1) upon a mutual, open and current ac- 
count; provided, however, that the time shall begin to run 
from the date of the last item proved in the account on either 
side; (2) upon a book account, whether consisting of one or 
more entries; provided, however, that the time shall begin to 
run from the date of the last entry proved in the account ; 
(3) upon an account stated. 

Esmond Schapiro. 
San Francisco, California. 



50 Sec. 339, subd. 1, Code of Civ. Proc. 



